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OVERVIEW

1. These submissions are in response to the distribution motions (the “Motions™) brought
by Grant Thornton Limited, the couﬂ-éppointed receiver (the “Receiver”) of Galmar
Electrical Contracting Inc. (“GECI”), Brenmar Heating & Air Conditioning Ltd.
(“Brenmar”), Galmar Electric Limited (“GEL”), 1125055 Ontario Limited (“1125055™)
and Galmar Group (2012) Ltd. (collectively, the “Galmar Group™) and the International

Brotherhood of Electrical Workers Local 353 (the “Union™).

{a) Receiver’s Motion

2. The Receiver seeks to distribute the net proceeds of sale from the sale of the Steinway
Property (previously owned by GEL) and the Canotek Property (previously owned by

1125055).

3. GEL collected but failed to remit source deductions in the amount of $186,385.22 from
its employees. Pursuant to subsections 227(4) and (4.1) of the Income Tax Act', the

CRA has a source deduction deemed trust in the amount of $186,385.22.

4. The CRA acknowledges that the RBC has a prescribed security interest in the Steinway
Property. The CRA asserts priority to the proceeds remaining following the payment to

RBC.

5. The CRA seeks an order to compel the Receiver to distribute the amount of $246,497.13

which is the amount that the Receiver had intended to distribute to Service Canada with

" Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.), as amended (the “I74”).
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respect to payments made to the employees of GECI, GEL and Brenmar under the Wage

Earner Protection Program Act.*

6. The Receiver should distribute $246,497.13 to the CRA as the Receiver acknowledges
that the CRA has priority pursuant to its deemed trust over both Service Canada and the

Union.

(b) The Union’s Motion

7. The CRA relies on subsections 227(4) and (4.1) of the /T4 and asserts priority over the
Union’s claims, including its claims under sections 81.3 and 81.5 of the Bankruptcy and

Insolvency Act.?

PART I - STATEMENT OF FACTS

A. The Tax Debts

(1) GECI

8. GECl 18 curfently indebted to Her Majesty the Queen as represented by the Minister of

National Revenue (the “Crown”) in the aggregate amount of $2,562,665.36.*

9. GECI 1s currently indebted to the Crown in the amount of $1,292,022.90 with respect
| to unpaid source deductions. The CRA has filed a property claim of $1,039,830.01
(with respect to amounts that GECI deducted from its employees for federal and

. provincial income tax, employment insurance and Canada Pension Plan contributions

but failed to remit to the CRA).

2 Wage Earner Protection Program Act, S.C. 2005, c. 47, s. 1, as amended.
3 Bankruptcy and Insolvency Act, RSC, 1985, ¢. B-3, as amended (the “BIA”).
4 Affidavit of Marko Bobar, affirmed September 1, 2015, para. 2.
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10.  The CRA has also filed unsecured proofs of claim with respect to GECI’s other tax

debts:

e Unpaid employer-side source deductions: $252,192.89;
e Unpaid corporate tax in the amount of $144,574.04; and
e Unremitted GST: $1,126,068.42.
(i1) GEL
11. GELis currently indebted to Her Majesty the Queen as represented by the Minister of

National Revenue (the “Crown”) in the aggregate amount of $517,655.

12. GEL is currently indebted to the Crown in the amount of $268,835.32 with respect to
unpaid source deductions. The CRA has filed a property claim of $186,385.22 (with
respect to amounts that GEL deducted from its employees for federal and provincial
income tax, employment insurance and Canada Pension Plan contributions but failed to

remit to the CRA).

13.  The CRA has also filed unsecured proofs of claim with respect to GEL’s other tax debts:

e Unpaid employer-side source deductions: $82,450.10; and

e Unremitted GST: $248,819.68.

(i1i) 1125055

14. 1125055 is currently indebted to the Crown in the amount of $30,952.57 for unremitted

GST.¢

3 Ibid.
6 Jbid.



(iv) Brenmar

15. Brenmar is currently indebted to the Crown in the amount 0of $115,472.19 for unremitted

GST.’

B. The Sale of the Canotek and Steinway Properties

16. On March 31, 2014, this Honourable Court approved the sale of the Canotek Property.

17. On August 10, 2015, this Honourable court approved the sale of the Steinway Property.

PART II - POINTS IN ISSUE

18. The Motions raise three issues:

D) What are the priorities to the Galmar Group’s estate (excluding the Steinway

and Canotek Properties) as between the CRA, RBC and the Union?

2) What are the priorities to the net proceeds of sale from the Steinway Property as

between the CRA, RBC and the Union?

3) Should the Receiver be compelled to distribute to the CRA, the funds, or a
portion thereof, that it was previously seeking court approval to distribute to

Service Canada?

7 Ibid.
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PART III - SUBMISSIONS

A. The CRA is in first priorifv position with respéct to the Galmar Grdup’s estate

(excluding the Steinwayv and Canotek Properties)

L

19.

20.

21.

22.

Subsections 227(4) and (4.1) of the ITA create a deemed trust in favour of the CRA that
survives bankruptcy

The CRA has a deemed trust over the entirety of the funds, currently in the amount of

$473,865, in the Galmar Group’s estate.

Pursuant to subsection 227(4) of the ITA4, persons who have withheld employee source
deductions but have not remitted the deductions to the CRA are deemed to hold those
source deductions in trust for the Crown. The Crown has a deemed trust over the

withholding notwithstanding any security interest therein.

By virtue of subsection 227(4.1) of the /T4, the deemed trust extends to: a) the property
of those persons; b) the property held by the person’s secured creditors; and c) the

proceeds from these assets.

The Supreme Court of Canada has described the extended deemed trust created by
subsection 227(4.1) as a “floating charge™ over all of the assets of the tax debtor’s assets

in favour of Her Majesty,

The trust arises at the moment the tax debtor fails to remit source deductions by the
specified due date, but is deemed to have been in existence from the moment the
deductions were made. As long as the tax debtor continues to be in default, the
trust continues over the tax debtor’s property. Thus, at any given point in time,
whatever property then belonging to the tax debtor is subject to the deemed trust.®

8 First Vancouver Finance v. Canada (Minister of National Revenue), 2002 SCC 49 at para. 4.
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24.

I1.

25.
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The CRA’s deemed trust under subsections 227(4) and (4.1) gives the CRA absolute
priority over the employer’s assets and over the interests of secured creditors (subject to
one exception that will be discussed below).‘ The Federal Court of .Appeal explained by '
the deemed trust’s priority over the interests of secured creditors as follows,

However, the ITA and EIA deemed trust provisions are complete and explicit as to

their effect on property taken in possession by secured creditors in the exercise of

their security interest, judging from the Supreme Court's reasons in First

Vancouver: the Crown has an absolute priority over the proceeds from the property
subject to the deemed trust, which must be paid to the Receiver General.

In this case, Parliament's intention is not hard to decipher...Parliament evidently
wished to confer on the Crown an ongoing interest in the property that is deemed
to be held in trust for as long as the tax debtor's default persists, and to subject the
secured creditor to the obligation to remit to the Receiver General the proceeds

arising from the property held in trust in absolute priority, to the extent of the unpaid
debt.’

The CRA’s deemed trust for source deductions survives bankruptcy. While
subsection 67(2) of the BIA provides that all deemed trusts created by federal or
provincial legislation for Her Majesty are rendered invalid, subsection 67(3) provides
an exception for source deducti011 deemed trusts (under subsection 227(4) and (4.1) of

the I74).

Sections 81.3 and 81.5 of the BI4 apply to the Union’s claims against GECI. GEL (and
Brenmar) as these corporations have been assigned into bankruptey

The Union’s reliance on sections 81.4 and 81.6 is misplaced given that GECI and GEL
were assigned into bankruptcy on May 29, 2013. As of the date of assignment, sections
81.3 and 81.5 became the operative provisions with respect to the Union’s claims for

unpaid wages and unpaid pension amounts.

® Canada (Minister of National Revenue) v. National Bank of Canada, 2004 FCA 92, at paras. 34 and 50
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As held in The Bank of Nova Scotia v. Huronia Precision Plastics Inc.'°, a debtor in

receivership may be assigned into bankruptcy to alter the statutory priority under the

BIA.

The applicable subsections, 81.3(4) and 81.5(2), explicitly state that the Union’s security
is subject to “amounts referred to in subsection 67(3) that have been deemed to be held
in trust.” As noted above, subsection 67(3) maintains the CRA’s source deduction

deemed trust in bankruptcy.

B. Only RBC’s prescribed security interest in the Steinway Property has priority over the

CRA’s deemed trust

28.

29.

30.

There is one exception to the deemed trust absolute priority position with respect to
certain secured creditors — those that hold a “prescribed security interest” which is,
...a mortgage securing the performance of an obligation of the person, that
encumbers land or a building where the mortgage is registered pursuant to the
appropriate land registration system before the time the amount is deemed to be

held in trust by the person.!!

RBC has a prescribed security interest in the Steinway Property, and has a priority over

the CRA’s deemed trust to the extent of that interest.

A secured creditor’s prescribed security interest is calculated in accordance with the

following formula:

The amount of the obligation outstanding under the mortgage at the time of the
failure to remit the payroll deductions,

minus the total of

0 The Bank of Nova Scotia v. Huronia Precision Plastics Inc., [2009] OJ No. 312.
" ITA ss. 227(4.2) and Income Tax Regulations, CRC, c. 945, regulation 2201,
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a) The value of all other security interests held by the mortgagee, calculated as of
the time of the failure to remit; and

b) All amounts applied after the time of the failure to remit on account of the '
obligation.

The CRA claims priority to the amount remaining from the Steinway proceeds of sale -
after the RBC receives payment for its prescribed security interest. The Receiver has
not yet advised what the net proceeds from the sale of the Steinway Property are.
Accordingly, the CRA has commenced its review of the prescribed security interest in

this case but has not yet completed a detailed calculation.

C. The Receiver should be compelled to distribute to the CRA the funds that it previously

sought to distribute to Service Canada

32.

33.

34.

35.

The CRA is entitled to the funds that the Receiver sought to pay to Service Canada in
its Notice of Motion (dated July 28, 2015) and as described in its Fifth Receiver’s

Report.

Among the relief sought in the Receiver’s motion was approval to pay Service Canada

the amount of $246,497.13.

In its First Supplemental Report to the Fifth Report of the Receiver, the reports that,
“[1t] now understands that CRA’s source deduction claim is in priority to both the

Employee Claim Payment [the amount of $246,497.13] and the Union’s Claim.”

Accordingly, the CRA seeks an order compelling the Receiver to distribute

$246,497.13 to the CRA.
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PART IV - ORDER SOUGHT

36.  The CRA respectfully requests: .

a)

b)

An order declaring that the CRA has priority over all other creditors to funds
in the Galmar Group’s estate to the extent of the CRA’s deemed trust claims

- against the assets of GECI and GEL.

An order declaring that the CRA has priority to the net proceeds of sale of the
Steinway Property after RBC’s prescribed security interest therein.

An order directing the Receiver to distribute the amount of $246,497.13 from
Galmar Group’s estate to the CRA.

Costs.

Such further and other relief as counsel may request and this Honourable
Court may deem just.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto this 1% day of September, 2015.

Diane Winter§ / Angela Shen
Lawyers for Canada Revenue Agency
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